
Section 4. Public Notice. Public notice of Meetings of the Water Corrmission shail be
given by the Water Systems Manager, as Clerk of the Cornmission, in accordance with M.G.L. 39,
23 A to 23C. Except in emergencies, the Commission will file a notice with the City Clerk and a
copy thereof in the public office ofthe Commission at least 48 hows (including Saturdays but not
Sundays and legal holidays) prior to the Meeting. The notice will include the date, time and place
of the Meeting.

Section 5. Conduct of Meetinss. All Meetings oftlie Cornmission shall be open to the
public and any person shall be permitted to attend any Meeting except as otherwise provided in
accordance with M.G.L. 39, 23A-23c. At each Meeting of the commission, the chairman shall
act as Presiding Officer, and the Water Systems Manager, as Clerk of the Commission shall cause
to be prepared minutes of all business transacted by the Members at such Meeting.

Section 6. Transaction of Business. At ali Meetings of the commission the followrng
order ofbusiness shal1 be observed so far as is consistent with the purposes of the Meeting, rrnls5s
waived by the affirmative vote of at least three Members:

(a) call to order,

(b) approval of the minutes,

(c) report of the DpW Comnissioner,

(d) report of the Superintendent of Utilities,

(e) report of the Water Systems Manager,

(i) old business,

(g) new business,

(h) adj ournment.

However, failure to observe the foregoing order ofbusiness shall not affect the validity or
any action taken out of such order, unless a Member present at the Meeting shali object to
deparrure therefrom

section 7. ouorum. Three Members of the commission shall constitute a quorum, and a
majority vote of tbree Members of the commission shall be necessary for any action taken by the
Board. No vacancy in the membership of the commission shall impair the .ight of a quorum to
exercise all the rights and perform all the duties of the Commission.

section 1. organization and officers. The commission sha have a Board of water
Q6mmi55i61s15 as provided in the Enabting Act which shall have final authority to manage all
affairs and business ofthe Commission and to exercise all powers given to it under Section 23-30
of the Enabling Act. The Chairrnan of the Cornmission shall be annually elected Aom one of its 3
appointed members. The Commission shall annually elect one of its Members Vice-Chairman.
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The officers of the Commission shall be a Chairman, a Vice-Chairman and a Clerk.

The Water Systems Manager, the DPW Commissioner and the Superintendent of Utilities

shall compose a non voting Executive Comnittee with the powers and delegations provided in this

Article and as the Waler Commission may ftom time to time dtect. The DPW Commissioner and

Superintendent of Utilities are appointed by the Mayor with confirmation bv the Corurcil. The

Water Svstems Manaeer is elected bv the Water Commission.

Section 2. Water Commission.

(a) General. The Commission shall consist of Members whose appoinhnents, terrns and
qualifications shall be governed by the provisions of Section 23-30(a) of the Enabling Act.

(b) Chairman. In addition to powers and duties expressly provided for elsewhere in these by-
laws, the Chairman shall have such powers and perform such duties as may from time to time be
voted by the Water Cornmission.

(c).Jise-ChairmaA. The Vice-Chairman shall have all the powers and discharge all the duties of
the Chairman upon the absence, inability or incapacity of the Chairman. The performance bv the
vice-chairman of the duties or the exercise of the power of the chairman shjl be presumptive
evidence ofthe absence, inability or incapacity ofthe chairrnan, and a certificate uy ttree'
Members of the commission as to such absence, i:rability or incapacity, or by the com-ission as
to such absence for any Regular or special Meeting, shali be conclusive evidence thereof.
(d) cl""k of th" co--irrioo Th" cr.tk of th" co*irrioo (th" cl"rk) ,hur b. th.
appointed Water Systems Manager.

(d)p) Authoritv. The commission shall have firll authority to manage tle affairs and busr:ress,
exercise all powers given to it u::der the Enabling Act and irosecute, amend or repeal by-laws,rules, regulations and procedures conceming the manner in which the business oitn. Cl--i.rioo
1a{e co1lucted, and the powers granted to it, so rong as consistent with appricable Jut"t., orthe citv of Brockton. From time to r.-ne, subject to the-provisions 

"f 
Arti;i;'ir. i;tiul 

",these byJaws, the commission may delegate matters relu:ting to th" -*ug*ior*J op"rurio* orthe commission to the water system Manager o, th" E*""rriu" committJe or to *, 
"t .. "m"..ofthe Commission.

(a) Appointment rhe-members-ef+he Executive corrmittee shalr be comprised of theWater Systems Manager, ttre Commissioner of public Worts, and the Superintendent ofutilities as appointed by the commission or the Muyo, us p-vrded in the RevisedOrdinslssr of the City of Brockton_. and in Article V sedJn I o cies.
The Cornmissioner of public Works shall act as Executive Director of the Executivecommittee and tle vy'ater systems Manager sharl act as clerk of the committee.
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(b) Authoritv of Executive committee. The Executive committee shall direct the

"a-i"itt"ti* "ff"its 
and tle general management of the Water Commission' The

Executive committee shall act to make recommendations for action to the water

commission and may act as the delegate of tle commission in all matters appointed to the

Executive Committel by the Commiision, provided that no power or duty vested in the

commission by the Enabling Act shall be final1y delegated to the Executive committee

without provision for consideration and ratification by the Commission'

Two members of the Executive committee shall constitute a quorum, and the affirmative,

vote of two members of the Executive Committee shall be necessary for any action taken by

the Corrmittee. No vacancy in the nembership of the Executive Committee shali irnFair the

right of a quorum to exercise the powers and duties of the Executive committee.

The Executive committee shall attend Meeti:rgs of the water commission. The Executive

committee shall meet upon call of the Executive Director ftom time to time as necessary to

discharge its duties and shall meet not less often than monthly.

Section 3. Other Asents.

The Commission may ftom time to time by resolution engage accounting, management, legal,

financial, consulting and other professional services necessary in the judp.ent of the water

Commission to the conduct of the programs of the Commission.
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ARTICLE YI. INDEMNIFICATION

Section 1. Indemnification. The commission, to the extent legally permissible, shall

indenuri$ any person who was or is a party or is tbreatened to be made a party to any thLreatened,

pending or completed action, suit, or proceeding, whether civil, criminal, administrative or

ilvestigative, other than an action by or in the right ofthe Commission, by reason of the fact that

he or she is or was a Member, officer or agent of the Commission against expenses, including
attomeys'fees, judgments, fi:res and amounts paid in settlement actually and reasonably incuned

by him e16et itr connection with such action, suit, or proceeding ifhe oi she acted in good faith
and in a manner he or she reasonably believed to be in or not opposed to the best interests of the

f,6mmi5si91, and, with respect to any criminal action or proceedings, had no reasonable cause to
believe his or her conduct was unlawfrrl. The termination of any action, suit, or proceeding by
judgment, order, settlement, convictioq or upon a plea ofnolo contendere or its equivalent, shall
not, ofitself, create a presumption that the person did not act in good faith and in a man:rer which
ttre person reasonably believed to be in or not opposed to the best interests of the Commission" and
with respect to any crimilal action or proceeding had a reasonable cause to believe that his or her
conduct was udawful.

The Commission shall indem-niff any person who was or is a party or is threatened to be
made a party to any tbreatened, pelding or completed action or suit by or in the right ofthe
Csmmi5si6l 1s procure a judgment in its favor by reason of the fact that the person is or was a
Member, officer or agent of the Commission against expenses, including attomeys' fees, acfually
and reasonably incurred by the person in connection with the defense or settlement ofthe action or
suit if the person acted in good faith and in a manner he or she reasonably believed to be in or not
opposed to the best interests ofthe Com.nrission, except that no indernnification shall be made in
respect of any claim, issue or matter as to which such person shall have been adjudged to be liable
for negligence or misconduct in the performance ofhis or her duty to the Commission unless and
only to the extent that the court in which the action or suit was brought determines upon
application that, despite the adjudication or liability and in view of all the circumstances of the
case, the person is fairly and reasonably entitled to indernnity for such expenses which the court
shali deem proper.

Section 2. Payment. A person entitled to indernnity under this Section, who has been
wholly successful, on the merits or otherwise, in the defense of a proceeding shall be entitled to
immediate indemnification for such person's reasonable expenses. Any other indemnification
under this Article, un-less awarded by a court, shall be made by the Commission ur:less in the
specific case either (i) the Water Commi5siel, acting by a vote of at ieast three Members, which
Members shall include no persons who are at the time parties to the proceeding in question, shal1

reasonably deterrnine that the conduct of the person to be indemnified has fallen outside the
standard of conduct for indemnification as set forth above, or (ii) ttre City Solicitor shall provide
an opinion in writing after reasonable investigation that indemnification is not mandatory in the
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circumstances because the conduct of the person to be indemnified has fallen outside ttre standard

of conduct for indemnification as set forth in this Article'

Section 3. Advance Payment. Expenses incuned il defending a civil or criminal action,

suit or proceeding may be paid by the commission in advance of the fi:ral disposition ofthe

action, suit or proceeding as authorized by the commission and approved by the city council and

the Mayor in the specific case upon receipt of an undertaking by or on behalf of the Member,

offrcer or agent to repay such amourt unless it shall ultimately be determined that he or she is

entitled to be indemnified by the Commission as authorized in this Article.

Section 4. Insurance. The Commission may purchase and mairtain insurance on behalf of
any person who is or was a Member, offrcer or agent of the commission against any liability
asserted against such person and incuned by him or her in any such capacity, or arising out of his

or her status as such, whether or not the Commission would have the power to indemniff the

person against such liability under the provisions of this Article.

Section 5. Defense. The indemnification hereil shall apply only so long as defense of any

proceeding as to which indemnification is claimed is made by an attomey approved by the

Commission or by an attomey obligated under the tems of a policy of insurance to defend against

such proceedilg.

Section 6. Miscellaneous. The hdemni-fication provided in this Article shall not be deemed

exclusive ofor affect any other rights to which any officer or agent of the Commi55i616ay lg
entitled. A:ry i:rdemnification to which a person is entitled under these provisions shall be

provided although such person is no longer a Member, offrcer or agent of the Commission. As
used in this Article, rights of indemnification inure to the benef,t ofthe hehs, executors and
administntors, of such person.

ARTICLE VII. MISCELLANEOUS

Section l. Execution of Instruments. Unless some other person or persons shall be so

authorized pursuant to a resolution of the Comrnission, or except as otherwise provided by law or

by these by-laws, the Chairman shali sign in the name of and on the behalf of the Water

Commission all written i::struments to be executed by the Commission. The Water Systems

Manager, as Clerh is authorized, urless a resolution of the Commission otherwise provides, to
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attest to the due aulhorization and execution ofany instrument in the name ofand on behalf of the

Corrmission.

In the execution on behalf of the Conunission ofany instrument, document, writing, notice

or paper, it shall not be necessary to afflrx the official seal ofthe cornmission thereon, and any

such i:rstrument, document, writing, notice or paper when executed without said seal affixed

thereon shall be ofthe same force and effect and as binding on the Commission as if said official

seal had been aflxed thereon in each instanca.

Section 2. Annual Reports. Amually, within seventy-five days after the organization of
the city govemmen! the Water Systems \,[anager, with the advise and consent of the Commission,

shall report to the Commission a complete and detailed written report setting forth financial and

operational state of tle city's water system and water deparhent. This report should include

recommend watet rates and recommended budget for the upcoming fiscal year.

Section 3. Records. Proieedings of the Commission Meetings shall be recorded in the

minute books provided for that purpose and, once adopted by the Commission, shall constitute the

official record of the Corrmission. The minutes of each Meeting shall be signed by the Water
Systems Manager as Clerk of the Commission.

ARTICLE YItr. AMENDMENTS

These byJaws may be amended, added to, altered or repealed in whole or in part by
rcsolution of the Commission adopted by the affirmative vote of tbree or more Members of the
Commission at any Regular or Special Meeting sf ths Q6mmi55ion, provided that the notice of
such Meeting shall specift the subject matter of the proposed amendment, addition, alteration or
reoeal ofthe Article or ArticleS
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COMMONWEAITH OF MAS SACHUSETTS

PLYMOUTH, ss.

)
CITYOFBROCKTON,and, )
WILLIAM G. CARPENTER, [, )
in his official capacity as MAYOR )
of the CITY OX'BROCKTON, )

SUPERIORCOURT
CTVIL ACTIONNO.

Plaintiff, )
)
)
)

BROCKTONCITYCOUNCIL, )
and ROBERT SIJLLfVAN, in his )
official capacity as CITY )
COI]NCIL PRESIDENT, )Defendant. )

The Plaintiffs hereby submit the within Memorandum in support of their Motion for a

plsliminary lnjunction a:rd respectfi:lly request tlat said Motion be allowed.

I. STATEMENTOFTMCASE

The Plaintiffs filed their verified complaint with the court requesting injunctive and

declaratory relief based upon Defendan! Robert Sul van's act of appointing amemberof the

city of Brockton's water commission ("the commission') and his intent to continue

appointing members of the commission in accordance with his interpretation of the

appointnent authority granted under the ordinances of Brockton, $23-30(a) (hereinafter the

"ordinance"). It is Plaintiffs' contention that the ordirance under which the Defendant

claims to have authority is inconsistent with and attempts to override appointing authority

expressly ganted by state law, specifically the city's plan B charter pursuant to M.G.L. c.

43, $60 ('charter"). Plaintiff submits that the inconsistencies between ttre charter and the

ordinance effectively invalidates the ordinance and renders Defendant,s appoiatments void.



Plaintiffs further contend that, irrespective of the Ordinance's validity, Defendant's

appointrnent of a member to the Commission was in excess of his authority and in violation

ofthe plain meaning ofthe Ordinance which grants exclusive authority to appoint successor

members of the Commission to the Mayor.

II. F'ACTUAL AILEGATIONS

On or about 1957, the City adopted a Plan B Charter (G,L. c.43, ggl-45 & $953-63)

under which the mayor is the chief executive ofEcer. (See ExAibit A) Section 60 ofthe

Charter provides in pertinent part that: "Upon the adoption of plan B, all heads of

depadments and members of municiFal boards...shall be appointed by the mayor, subject to

confimration by the city council. . . " The Plan B charter continues in effect as the form of

govemment for the City. @xhibit A)

on or about January 1, 1996, the city enacted the ordinances of the city of Broclcton

sections 23-30 (the "ordinance") establishing a water com.mission (see Exhibit B) The

ordinance provides in perti:rent part that the Mayor shall appoint three residents ofthe city,

subject to confirmation by city council, as members of the commission. It fi.uther grants

the President of the city council authority to appoint two residents of the city as members.

The Ordina:rce goes on to state:

"of the members fi''t appointed, one (1) shall serve in office for a term expiring on

March 31 in the year followirg adoption of this section, and one (l) for a term expiring

on March 31 in the second year following adoption ofthis section and one (l) for a term

expiring on March 31 in the third year following adoption of this sectton. Thereafier, the

moyor, subject to confrmation by the city council, shall appoint saccessors for a term of



three (3) years or, in the case of an appointrnent to fill a vacancy, for the unexpired term

and until his successor is appointed and qualified." (emphasis added)

on or about January 6, 2014, the Mayor took office and commenced his administation in

the city. shortly thereafter, on or around February 6, 2014, he received correspondence from

the Defendant advising that the Defendant had made an appoinhent of a member to the

Comrrission pursuant to his perceived authority as granted uIder the Ordinance. The

Defendant fi:rther indicateil that he intended on rnaking an additional appointrnent in the

,.near future.,, (see Exhibit D) Defendant reiterated his irrtentions during a recent city

Council Meeting ("Meeting") stating that he would make the additional appointrnent to the

Commission at the next Meeting scheduled on Monday,February 24,2014.

III.ARGI]MENT

A. PRELIMINARY INJUNCTION STA}{DARI)

To obtain preliminary injunctive relief, the moving party must show: (1) that it has a

reasonable likelilood of success on the merits; (2) that it wiil suffer irreparabie harm ifthe

i:rjunction is not ganted; a:rd (3) that the harm it will suffer if the injunction is denied

outweigbs the i:rjry. Callahan & Sons, Inc. v. City of Malde4 430 Mass. 124,131 (1999);

Packaging Indus. Group, Inc. v. Cheney,380 Mass. 609, 616-617 (1980).

ln evaluati:rg a govemmental body's request for injunctive relief when it seeks to enforce

- 
a law or policy, as is ttre case here, the Court must only determine: (1) the moving parry has

shown a likelihood of success on the merits of the underlying claim; and (2) the moving

party's requested relief "promotes the pubic interest or, altemativeiy, that tle equitable relief

will not adversely affect the public;' LeClair v. Town of Norwell, 430 Mass. 328,331-332

(1999). Wlen suit is brought by a govemmental entity there is no requirement to prove

irreparable harrn . Id. at 331.



For the reasons set forth below, this Court should enter irjunctive reliefbecause: (1) the

Plaintiffs' Verified Complaint clearly indicates that the Plaintiffs will be successfrl on the

merits; and (2) the issuance of injunctive relief is in the furtherance of the public interest and

wili not adversely affect the public.

B. PLAINTIFFS ARE LII(ELY TO SUCCEED ON THE MERITS

The Plaintiffs Verified Complaint demonshates that the City of Rlocklon has a shong

likelihood of success on the merits. It is well established i:r the commonwealth that an

ordinance cannot be legally enacted which overrides the express provisions of a statute to

which the city has been made subject. Floodv. Hodges,23l Mass.252(1918)

1. Provisions of Ordinance lnconsistent with PIan B Charter

on or about 1957, the City adopted a Pian B charter pursuant to Massachusetts General

Laws, Chapter 43, $$145, i:rclusive and $$53-63, inclusive. Pursuant to Section 60 ofthe

Charter:

"Upon the adoption of Plan B, a// heads of departments and members of municipal

boards, except school committee, officials appointed by the govemol, and assessors if

elected by the people, as their terrns of office expire , shall be appointed by the mayor,

subject to con-fi.rmation by the city council..." (emphasis added).

Thereafter, on or about 1996, the city enacted sections 23-30 of the ordinances of the

City of Brockton establishing a water commission to consist of five members' The

Ordinance at Section 23-30(a) provides in pertinent part that:

,,There is hereby established a Water Commission which shall consist of tbree residents

of the city to be appointed by the Mayor, subject to confirmation by the city council...

and two residents of the city appointed by the President of the city council, all members

being for a term of three years. . . of the members fust appointed, one shall serve in office



for a term expiring on March 31 in the year following adoption of this ordinance, and one

for a term expiring on March 3 I in the year following adoption of this ordinance and one

for a temr expiring on March 31 in the third year following adoption of this ordinance.

Thereafter, the Mayor, subiect to confirmation by the City Council, shall appoint

successors for a term of three years..." (emphasis adcled).

v'rhile the City's Charter expressly grants to the Mayor exciusive appointing authonty

with respect to all members of municipal boards, the ordinance grants addilional powers of

appoinhent to the president ofthe city council in contradiction to those provisions of the

Cbarter.

2. The Water Commission is a Municipal Board Within the Meaning of M'G.L'
c.43. Q60

The Commission is a municipal board which was created and empowered to perform

duties, not legislative in nature, but rather executive. (See Mayor of New Bedford v' City

council of New Bedford,13 Mass.App.ct. 251 (1982) finding appointing authority of city

council applies only to those committees estabtshed exclusively to assist the legislative

branch as opposed to those who perform usual municipal fimctions) Pursuant to the

ordinance and By-Laws, the purposes of the commission, ilclude, but ale not limited to,

oversight and assessment of the city's water needs. (See Exhibit D) The commission is

responsible for creating a master plan to deal with the city's short and long term water goals.

It is to report its findings and suggestions to the Mayor and city council and submit to the

Mayor a proposed budget for same. It is indisputable that the water systems preserved and

improved by the Commission are held ar:d mairtained by the City for the benefit of all

members of the public. (see Kaczmarski v. Mayor of springfield, 346 Mass . 432 (1963):



Court holds that park commissioners comprise a municipal board for purposes of

appoinftnent under G.L. c. 43).

Exceptions to the mayor's power of appointment refer only to officers whose

appoinbnent is specifically and direcfly otherwise provided for by the charter itself. Ray v.

Mayor of Everett,328 Mass. 305 (1952) (See G.L. c. 43, $12 providing for election of a city

clerk by city council) (see also G.L. c. 43, $44 allowing for election of school committee by

voters of the city) Unlike the school committee, a municipal board over which the mayol

has no power of appointment due to the express exceptions set forth in the charter, there are

no express exceptions witl respect to the Mayor's power to appoint the commission's

meitxbers. Furtbermore, there are no sepafate chapters wrder the laws of the commonwealth

which would strip the Mayor of his appointment authority. (See Crocker v. Deschenes, 287

Mass.202 (1934) & McDonald v. Justices of superior cour! 299 Mass. 321 (1938): Where

appoi:rtuent authority provided in city charters was preempted by conflicting state law which

set forth a state wide plan for the supervision or control. The boards involved in those cases

were alcoholic liquor licensing boards, and they operated under a State wide statutoly

scheme with differing provisions for appointment and removal than those csnfained undsl

the Charters).

As there are no provisions whatsoever in the City's Charter granting city council any

authodty over appohtments of water commission members, all appointments must rest solely

with the Mayoi, subject to conirmation by council. M.G'L' c. 43, $60

3. The Citv's Charter Preempts the Ordinance

The City's Charter, as expressly provided in G.L' c. 43, $11, supersedes any law related

thereto and inconsistent therewith. Legislative intent to supersede local regulations need not

be expressly stated where the state law deals with a subject comprehensively and "may



reasonably be bfened as i-ntended to preclude the exercise of any local power or firnction on

tle same subject because otherwise the legislative purpose of that statute would be

frustrated." School Committee of Boston v. City of Boston, 383 Mass' 693 (1981) quoting

Bloom v. Worcester, 363 Mass. 166, 155 (1973).

The delegation of appointing authority in the Mayor with respect to members of

municipal boards pusuant to Section 60 of Massachusetts General Laws chapter 43 is a

clearly articulated legislative policy ofthe commonwealth. As a result, section 23-30(a) of

the ordinances ofthe city of Brockton granting appointment authority to the president ofthe

city council is an unlawfirl delegation of authority as it is in sharp conflict with City's charter

pursuant to state law. {eeelrtingly, the ortlinance is preempted by the charter and must be

held invalid.

The Ordinance expressly and clearly provides that successor members ofthe Commissron

shall be appoinled by the Mayor, subject to confrmation by City Council. The Defendant's

hterpretation ofthe gralt of authority under the Ordinance cannot ovelcome the Ordinance's

clear and unambiguous language. Where the ordinance or bylaw is clear on its face, no

firther i:rterpretation is required; only where a provision, word or phrase is ambiguous, will

the court determfure its meaning in accordance with ordinary principles of statutory

construction. Iodice v. Newton, 3 97 Mass . 329 , 332-33 (1986) .

Due to the foregoi::g reasons, there are no set of facts upon which the Defendant can

prevail in the underlying action.

C. PLAINTIFFS WILL SUFFER IRREPARABLE IIARM IN TIIE EVENT THE
REOUESTED INJUNCTTVE RELIEF IS DENIEI)

Excess of His Authorilv



Because this is an action rn which Plaintiffs are seeking to enforce a state law' a showing

of irreparable harm is not required' LeClair v' Town of Norwell' 430 Mass' 328' 311-332

(1999)However,Plaintiffssubmitforpurposesofdetailirrgtheneedforimmecliatereliefthat

denial of the injunction will undoubtedly result in irreparable harm'

Irreparableharmisalossofrightsthatcannotbevindicated'shouldthepartyseekingan

injunction prevail after a full hearing on the merits' Plamed Parenthood League of Mass 
'

lnc. v. Operation Rescue, 406 Mass' 701,710 (1990)' Defendant' through his act of

appointing a member of the Commission, has effectively denied and impeded the Mayor's

authority as explicitly provided in the City's Charter' Defendant's action was taken under his

i:rterpretation of an ordinance which is inconsistent and preempted by state law' continued

applicationoftheurrla'*fiiordinancewillrOsuitinongoingconflictanddiscordbetweenthe

legislativeandexecutivebranchesofgovernmentasvacanciesi:rmrrnicipalboarclsarise'As

aresult,therepresentlyexistsathreatofseriousandirreparablehamrtotheorderlyconduct

ofthebusinessoftheCitythatwillaffectthepublic'ssafetyandwelfareandthegeneral

sovemance of the CitY'

In evaluating the appropriateness of a preliminary injunction' the Court must conslcer

how the Defendant's act of appoi:rting members of the water sommi5si6a' despite the

statutory grant of sole authority to the mayor' affects the public interest LeClair v" Town of

Norwell,430Mass.at33T.ExplicitintheCityChalterprovisionsandrecopnizeciinG.L'c.

43 is the authority of the Mayor to appoint all members of municipal boards' subject to

confirmation by city council' ln light of the express authority ganted the Mayor under the

City's Charter, the Defendant's act of appointing a member to the Commission is likely to be

an invalid and unenforceable encroachment on the MaYor's Power of appointment'

6

D.



Therefore, there is no need for a judge to find ineparable injury before issuing a preliminary

injunction.Findi:rgalikelystatutoryviolationwhichadverselyaf[ectsthepublicinterestis

sufficient. Edwards v. City of Boston,408 Mass' 643 (1990)

ThepublicirrterestoverwhelminglysupportsthePlaintifis'entitlementtoinjunctive

relief in this case. Members of the public have a strong interest in ensuring that govemment

off,rciais comply with the laws enacted which clearly define the mamer in which the

govemmentwillconductitselfan<ltherolesofitsofficials.TheCityCharter,asadopted,

promotes an efficient governnental body and seeks to avoid conflict between officials by

expressly providi:rg for the powers and rights of each' Moreover' a permanent injunction

willsewethegoalofavoidi:rgrepeatviolationsoftheCity,sCharterbypublicofficialsin

thefutureandwillpromotetheenactmentofordinancesconsistentwiththeCity'Schartel'

ThepubliconlystandstobenefitifitsordinancesdonotcontradictitsCharterandthe

Defendant is compelled to act in compliance with the Chafie! in future dealings with ttre

Plaintiffs.

Inaddition,issuanceofPlaintiffs'requestedreliefwillnothaveanyadverseeffecton

the public. Enjoining the Defendant from making any frrther appointments to the

Commission, antl invalidati:rg his recent appoinhent to same' will only result in the Mayor

exercisinghisrighttoappointmembersasiatendedbytheCharter.CityCouncil,including

theDefendant,willstil]beabletoexercisetheirauthorityundertheCharterbydetermi:ring

whethertoconfirmtheMayor'sappointrnent'Accordingly'compliancewiththeCharterwill

have no negative effect on the public whatsoever'

E. CONCLUSION

For the foregoing reasons, the Plaintiffs respectfirlly request that this Honorable Court

declaretheordi-nanceatissuevoidasitisinconsistentandconfuadictstheCity,sCharter'

The plaintiffs fiuthbr request that this court jssue a preliminary and permanent i:rjunction



against the Mendant eajoining him ftom rnaking any fi[ther appointuents to the vder

Commission in orcess of his alhority. Finalln Plaint'rffs request that lhis Court invalidate

those appointuenb akeady made by the Defenclant as they were rmlavfirl and consequently

must be de€m€d void.

Rcspecrtrrlly Submite4
ThePlaintift,
ByTheirAttomeY,

City Solicitor
CityofBrockton
45 Sohool Strest
Broc,kton,lvIA 02301
(508) s8G.7ilo

Dded: Fetruay24,2014
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COMMONWEAITH OF MAS SACHUSETTS

PLYMOUTH, ss. SUPERIORCOI]RT
CWIL ACTIONNO.

CITY OF BROCKTON, and,
. WILLIAM G. CARPENTER, III,
in his official capacity as MAYOR
of the CITY OF BROCKTON.
Plaintifi

BROCKTON CITY COIJNCIL, )
and ROBERT SIILLIVAN, in his )
official capacity as CITY )
COUNCILPRESIDENT, )
Defendants. )

AT'FIDAVIT IN SIJPPORT OF
MOTIONFOR SHORT ORDEROF NOTICE

Now comes the afEant, Philip C. Nessrall4 Jr., City Solicitor for the City of
Brockton, on oath and states as follows:

1. I am employed as City Solicitor for the City of Broclton;

2. A civil action has been filed to invalidate Section 23-30(a) of the
Ordinances of the City ofBrocllon and to enjoin Defendants from
making any further appoinbnents of members of the City of Brocklon's
Water Commission in violation of state and local laws and seeking to set
aside Defendant's recent appointment of a member of the Water
Commission.

3. A Short Order of Notice is required in order that this Honorable Court
may issue a preliminary injunction against ttre Defenda:rt who intends on
appointilg an additional member to the Water Commission in the near
future.

4. Because the Defendant's actions present a significant and substantial risk
to the public welfare, it is in the best interest of the public and all parties
i:rvolved that this matter be addressed without delay.

The above i:rfomration is based upon my personal knowledge.

Signed nnder the pains and penalties ofperjury this 24s day of February,2}l4.

City of Brockton
BBO#369360



COMMONWEALTH OF MASSACIruSETTS

PLYMOUTH, ss. ST]PERIORCOURT
CTVIL ACTIONNO.

CITY Of'BROCKTON, and,
WILLIAM G. CARPENTER, Itr,
in his official capacify as MAYOR
of the CITY OF BROCKTON.
Plaintitr,

BROCIfION CITY COUNCIL, )
andROBERT SIJLLMII, in his )
oflicial capacity as CITY )
coIlNcIL PRESIDENT, )
Defendant. )

MOTION F'OR PRELIMINARY AND PERMAI{ENT
INJUNCTION AND SHORT ORDER OF NOTICE

Now come the Plaidiffs, City of Brocllon and Mayor William G. Carpenter, Itr, and
move this Honorable Court to'

1. Enjoin and restrain Defendant ftom making any fi:rther appointmenls of members of the
City of Brockton's Water Commission in violation of the City's Plan B Charter (M.G.L.
c. 43, 960);

2. Declare Section 23-30(a) ofthe Ordinances ofBrockton invalid and unenforceable due to
its sharp conflict wittr state law (M.G.L. c. 43, 960).

3. Enjoin and restrain Defendant from making any further appointrrents of members of the
City of Brockton's Water Commission in violation of the Ordinances of Brockton,
Section 23-30(a).

4. Declare the Defendant's recent appoi:rhoent of a member of the City of Brockton's Water
Cornmission to be invalid and udawful: and

5. Issue a Short Order of Notice of a hearing on the Motion f61 a plgliminary and Permanent
lnjunction.

Respectfirlly submitted,
Pl ei nfifF<

By Their attorney,

)
)
)
)
)
)
)
)

BBO#369360
City Hall- 45 School Street
Brockton, MA 02301
(s08) 580-7110

Dated: Februarv 24.2014



COMMONWEAITH OF MAS SACHUSETTS

PLYMOUTH, ss.
)

SUPERIOR COIJRT
C|VILACTIONNO.

)
CITYOFBROCKTON,and, )
WILLIAM G. CARPENTER, [, )
in his oflicial capacity as MAYOR )
of the CITY OX'BROCKTON, )
Plaintifq )

v.;

BROCI(IONCITYCOUNCIL, i
andROBERT SULLWAN, in his )
olficial capacity as CITY )
CoIINCIL PRESIDENT, )
Defendants. )

AFFIDAVIT IN SIJPPORT OF
VERIF'M,D COMPLAINT

Now comes the afEant, Philip C. Neissralla, Jr., City Solicitor for the City of
Brockton, on oalh and states as follows:

I. I am employed as City Solicitor for the City of Brockton;

2. A civil acfion has been filed to invalidate Section 23-30(a) of the
Ordinances of the City of Brockton and to enjoin Defendants from
making any firrther appointnents of members of the City of Brockton,s
Water Comrnission in violation of state and local laws and seeking to set
aside Defendant' s recent appointment of a member of the Water
Commission.

3. On or about, February 6,2014, tle Mayor received correspondence ftom
Defendant advising him that the Defendant had nade an appointment of
a member to the Commission pursuant to his perceived authority granted
to the president of city council under the Ordinance and that he further
intended on making an additional appointment in the "near future." (See
Exhibit D)

4. Defendant reiterated his intentions during a recent City Council Meeting
("Meeting") stating that he would make the additional appointment to the
Commission at the next Meeting scheduled on Monday, Febnnry 24,
2014.

5. Because the Defendant's actions present a significant and substantial risk
to the public welfare, it is in the best interest of the public and all parties
ilvolved that this matter be addressed without delay.

1



The above infomation is bascd upon my personal knowledge.

Signed rmrter the pains and penalties of perjury this 24fr ilay of February, 2014'

City of Brockton
BBO#369360



VERIFICATION OF COMPIAINT

I, PHILIP C. |{ESSRALLA, JR., City Solicitor for the city of Brockton, hereby certify

uncler the penalties ofperjury that the foregoing is true to the best of my information, knowledge

and belief.

COMMONWEALTH OF MASSACHUSETTS

Then personally appeared the above-named PHILIP C' I\IESSRALLA, JR', in his

ofEcial capacity as City Soiicitor for the City of Brockto'', and proved to m: through personal

knowledge ofhis identity, and upon oath and afErmation acknowledged the foregoing !:strument
to be hisiee act antl aleect in his ofEcial capacity on behalf of the City of Brockton, before me,

PLYMOUTH, ss

PATRICIAA FLORIO
I{OTARY PI,8UC

ooxuo rvEAr-rH 0f tNsAo+,.iEIF
W Co|tln. E4{$ F$,22,2019

Notary Public:
My commissign expires:

February24,20L4

'!eh. aa, 70t?

Citv of Brockton


